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Relevant Docket Entries 

t)ATK PROCEEDINGS 

Bankruptcy Court 

12/24/70 Debtor's Petition. Statement of Assets & Liabili¬ 
ties, Statement of Executory Contracts, Cor¬ 
porate Resolution, Affidavit pursuant to Rule 
XI-2(b) filed and referred to lion. Sherman D. 
Warner. Referee. (Orig. & copy sent to Ref. 
Warner) 

7/ 3/73 Motion of dtr to expunge, transfer & classify 
elms as set forth. RET 7/24/73. 10:30 a.m. 

7/24/73 10:30 a.m. Adj obj of dtr to cl #188—James Tal- 

eott Inc. 8-0-73 & adj motion of dtr fd 7/6/73 to 
reclassify elms. Both adjd 8/14/73, a.m. Adj 
conf hearing. Adj 8/14/73, a.m. 

8/14/73 10:30 a.m. Adj Conf Hearing; Adj motion of 
dtr fd 7/6/73 to expunge & classify clins (1); 
Hearing on application ot attv (. red ( omm (1 ) 
to adjudge dtr a bkpt or to dismiss & (2) to 
satisfy court that provisions of 366 have been 
complied with. ALL ADJ 9/18/73, a.m. $15,- 
000.00 to be deposited for conf. on or before 
d/18/73. 

9/18/73 10:30 a.m. OSC of dtr v. JULES W. WERT¬ 
HEIMER to restrain dtr from proceeding with 
action in Civil Court of CNY. Motion granted. 
Settled in Cert. Adj Conf Hearing; Adj motion 
to expgr & classify clam s (2). Adj Hearing on 
application of a/cr ettee (R. Herzog) to adjudge 
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DATE 

10/ 9/73 

l 

> 

11/ 8/73 

12/11/73 

1/22/74 

2/ 5/74 


Relevant Ducket Entries 
PROCEEDINGS 

dtr a bkpt or to dismiss or to satisfy court, etc. 
(fd 7/2G/73) ALL ADJ 10/9/73, a.m. 

10:30 a.m. Adj. Conf. Hearing adj. to 11/8/73. 
Ad.j. motion of dtr f. 7/6/73 to expunge & re¬ 
classify claims (3) Claim 138, 104 are adj. to 
11 / 8/78 ; Claim 175's ob.j. withdrawn; Claim 192, 
172, 173 motion granted on default—submit or¬ 
der; Claim 177 reduced by 50% $8,515.45 motion 
granted submit order; Adj. Hearing on Vindi¬ 
cation of atty/ereds. comm. (R. Herzog) to ad¬ 
judge dbtr a bkpt or that provisions of #366 
have been complied with is withdrawn (8). 

10:30 a.m. Adj. lotion of dtr f 7/6/73 to ex¬ 
punge and reclassify claim* #138, 104 ( 4), Adj. 
Conf Hearing, ALL AD.J to 12/11/73 

10:30 a.m. Adj motion of dr fd 7/6/73 to re¬ 
classify & expunge Claims 138, 104 (5), Adj 
Conf Hearing (Letter of 11/5/73 from Morris 
Sheinberg & Co.), ALL ADJ 1/22/74 

10:30 a.m. Adj motion of dr fd 7/6/’ T 3 to re¬ 
classify & expunge claims 138 & 104 (CL .m 195 
—City of NY amended order suspending above 
claim, Adj Confirmation Hearing, ALL AD- 
JOURNED TO 2/5/74 

10:30 a.m. Adj Motion of dtr fd 7/6/73 to re¬ 
classify & expunge claims 138 & 104 (Claim 195 
City of NY amended order suspending above 
claim), Adj Confirmation Hearing, ALL AD.J 
TO 2/19/74 at 10:80 a.m. 
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DATE 

2/19/74 

3/19/74 

4/23/*4 

5/21/74 

6/18/74 
6/27/74 

7/10/74 


Relevant Docket Entries 

PROCEEDINGS 

Adj Motion of dtr fil 7/6/73 to reclassify A: ex¬ 
punge claim 138 & 104, Claim 195—CNY 
amended order suspending above claim, Ad.j 
Confirmation Hearing, ALL AD.J TO 3/19/74 

10:30 a.m. Ad.j Motion of dtr fd 7/6/73 to re¬ 
classify A: expunge claims 138 A: 104, Claim 195— 
CNY amended order suspending above claim, 
Adj Confirmation Hearing, all adjourned to 
4/23/74 

10:30 a.m. Adj Motion of dtr fd 7/6/73 to re¬ 
classify A: expunge claims 138 A: 104, Claim 195— 
CNY amended order suspending above claim, 
Adj Confirmation Hearing, all adj to 5/21/74. 

10:30 a.m. A«'i Confirmation Hearing, Adj Mo¬ 
tion of dtr fd 7/6/73 to reclassify A: expunge 
claims 138 & 104, Claim 195—CNY amended or¬ 
der suspending above claim, adj to 6/27/74. 

Decision filed expunging cl #195 of City of 
N.Y. for $17,789.32. Copy to a/dr A; N.Y.C. 

10:30 a.m. Adj Motion of dtr fd 7/6/73 to re¬ 
classify A: expunge claims 138 A: 104. 138 (de¬ 
cided), Adj Confirmation Hearing is adj to 
7/25/74. 

Notice of Appeal to District Court filled by 
Adrian P. Burke of Corporation Counsel of 
City of New York entered duly 10, 1974. ($10.00 
reed Ao disb) 
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Relevant Docket Entries 

DATE PROCEEDINGS 

7/LD/74 Designation of record of issues on appeal filed 
V City of XV (Corp. Counsel). Copy sent by 
NYC to a/dtr 

8/19/74 Notice of Appeal sent to EDNY, Bktyn, to- 
gether with designations specified. Notice of 
mailing to Clerk, I'SDC, Bklyn, a/appellant, 
a/dtr. 

District Court 

8/110/74 Notice of Appeal to District Court by City o>' 
New York from order of Parente, B.J. dated 
7/2/74 filed. ASSIGNED TO NEAHEK, J. 

8/22/74 Brief of Appellant, City of New York, filed. 

8/22/74 By Neaher, J.—Memorandum order filed that 
hearing on appeal is scheduled for Oct. 11, 1974 
at .2:00 P.M. Briefs are to be served as pro¬ 
vided in Bank. Rule 808, but are to be filed with 
the Court no later than Sept. 30, 1974. So or¬ 
dered. (cps. mailed to Elias Mann, Esq. 225 
Bway, NYC and Adrian P. Burke, Esq. Corp. C. 
of City of NY Municipal Bldg., NYC) 

11/15/74 Before Neaher, J.—Bankruptcy hearing adjd. 
to January 24, 1975 at 10:00 A.M. 

11/18/74 Stipulation to correct errors re: stipulation of 
facts dated Dec. 18/73 and to reschedule argu¬ 
ment on appeal from 11/15/74 at 2:00 P.M. for 
Jan. 24, 1975 at 2:00 P.M. etc. filed. 
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DATE 

11/19/74 

12/31/74 


1/24/75 


3/10/75 


4/ 7/75 


Relevant Docket Entries 

PROCEEDINGS 

My Xeahei, .J.—Above stipulation so ordered. 

By Xeaher, .J.—Order tiled re - Stipulation dated 
12/23/74 that the argument of appeal scheduled 
for 1/24/74 at 2:00 P.M. is extended to & in¬ 
cluding 1/24/74 at 2:00 P.M. Time of appellee 
to serve answering brief extended to 1/17/75. 
Appellant, City of X.V., shall have until 2/10/74 
to serve and rply or post trial memo. 

Before Xeaher, .J.—Bankruptcy Hearing on or¬ 
der and stipulation to reschedule argument on 
appeal from 11/15/74 to Jan. 24, 1975 at 2:00 
P.M., etc. Case Called—Hearing held and con¬ 
cluded. Court Reserved Decision. 

By Xeaher, J.—Opinion tiled, re: appeal by the 
City of X.Y. If the City questioned the accuracy 
of the figures reported on the Federal returns 
the burden of at least so indicating was on the 
City, particularly in view of the fact that the 
City itself audited Avien’s books & record for 
the periods in question. Accordingly, the deci¬ 
sion of the bankruptcy judge expunging the 
City’s claim for general corporation tax is af¬ 
firmed. SO ORDERED. (copies mailed to 
Levin & Weintraub, Esqs., W. Bernard Rich¬ 
land, Esq. Corp. Conns, of City of X.Y.) Copy 
sent to each BJ—3/12/75 HC 

Xotice of Appeal filed from above order by 
Corp. Counsel for the City of Xew York. (.IX —) 
copy sent to U.S.C.C.A. HC 
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Debtor’s Notice of Motion 

UNITED STATES DISTRICT COURT 
Eastern District of New York 

In Proceeding for an Arrangement 

No. 70 B 1085 
f 

i In the Matter of 

Avien, Inc., 

Debtor. 

Sirs: 

Please take notice that upon the annexed Petition of the 
Debtor, the undersigned will move this Court before the 
Honorable C. Albert Parente, Referee In Bankruptcy, at 
the Courthouse, 90-04—161st Street, Jamaica, New York on 
the 24th day of July 1973, at 10:30 o’clock in the forenoon 
of that day, or as soon thereafter as Counsel can be heard, 
for an Order Expunging, Transferring and Classifying the 
claims set forth in the annexed Petition, and for such other 
and further relief as is just. 
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Debtor’s Notice of Motion 

Dated: Jamaica, New York 
July 3, 1973 

Yours, etc. 

Levin & Weintraub 

Attorneys for Debtor 
Office & P. 0. Address 
255 Broadway 

New York, New York 10007 
(212) 904-0033 


To: 


Respondents Named in 
the Annexed Petition 
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Petition 


T ..TED STATES DISTRICT COURT 
Eastern District of New York 


[caption omitted] 


To the Honorable C. Albert Parente, 

| Referee in Then.; Proceedings: 

The petition of the debtor in possession respectfully 
shows and alleges: 

1. Heretofore debtor filed a petition for arrangement 
under Chapter XI, S322 of the Bankruptcy Act with the 
clerk of this court and was thereafter continued in the 
operation and management of its business and property 
as debtor in possession pursuant to order of this Court. 

2. The debtor objects to the following claims on the 
grounds that they are duplicates. The debtor therefore 
respectfully requests that said claims be expunged in ac¬ 
cordance with the following schedule: 


Claim 

Name and Address 

Amount 

Duplicate 

No. 

of Claimant 

Filed 

of 

86 

XYS Department of Labor 
Albany, NY 12626 

$ 4,619.02 

50 

105 

NYC Excise Tax Bureau 

139 Centre Street 

New York, NY 10007 

2,530.00 

138 


I 
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Petition 

3. The debtor objects to the claims set forth in the foi¬ 
ls- ing schedule on the grounds that these claims are obli¬ 
gations of Davis-Edwards Pharmacal Corp., which corpora¬ 
tion ha ’ .iled a Chapter XI proceeding number 70 B 1086 
and was adjudicated on April 14. 1972. Petitioner respect¬ 
fully requests that the claims set forth in the following 
schedule be transferred to the Davis-Edwards Pharmacal 
Core, proceeding and be expunged against Avion, Inc.: 

Claim Amount 

No. Name and Address Filed 

70 Industrial Trucks, Inc. $11,020.17 

c/o Richard Braverman Esq. 

261 Broadway 
New York, NY 10007 

90 E. J. Kelley Co. 5.20 

30 Railroad Squate 
Torrington, Conn. 06790 

192 R. A. Weaver, Jr., 

& Associates 8,078.20 

45 Rue de Livourne 
Brussels, Belgium 

4. Claim #29 in the amount of $60.16, filed by William 
Bird & C'o., 1318 76 Street, Brooklyn, X.Y. 11228 is filed as 
a priority claim. Petitioner objects to the priority status 
of this claim and respectfully requests that the claim be 
transferred to a general claim. 

5. The debtor objects to the claims set forth in the fol¬ 
lowing schedule on the grounds set forth therein. Petitioner 
respectfully requests that said claims be expunged: 
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Petition 


Claim 

No. 

Name and Address 

Amount 

Filed 

104 

Morris Sheinberg & Co. 

$ 2,500.00 


c/o Levin & Weintraub, Esq. 

225 Broadway 
New York, NY 10007 

Services not rendered. 

121 Stanley Benerofe $ 1,727.49 

5 Charles Lane 
Port Chester, NY 10573 

Improper expense 
reporting. 

162 DCASR-NY $325,994.69 

c/o U.S. Attorney 
Eastern District 
225 Cadman Plaza East 
Brooklyn, NY 

Debt has been 
liquidated. 

6. The debtor objects to part of the claims as set forth 
in the following schedule on the grounds set forth therein. 
Petitioner respectfully requests that only allowable amounts 
be accepted: 

Claim Amount Allowable 

No. Name & Adr ss Filed Amt. 

7 Edward Nathan $ 4,600.00 $ 4,000.00 

136 East 57 St. 

New York, NY 

Notes are non-interest 
bearing. 
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Petition 


Claim Amount 

No. Name d Address Filed 

G6 Bekins Van Lines $ 533.45 

333 So. Center St. 

Hillside, Ill. 

Payment in the amount of 
$100.00 made Nov. 23, 1970. 

24 Gladding Keystone Corp. 9,232.70 
179 .River St. 

Oneonta, NY 13820 

Claim includes work-in-process 
subsequently delivered and 
paid for. 

85 Oakite Products 530.84 

c/o Robert P. Herzog 
and Jules Teitelbaum 
2 Park Ave., NYC 10010 

Payment in the amount of 
$100.00 made November 23, 

1970. 

93 Benjamin A. Cook 28,750.00 

c/o Bowditch, Gowetz 
& Lane, Esqs. 

340 Main St. 

Worcester, Mass. 01(508 

Claim exceeds amount 
payable. 


Allowable 

Amt. 

$ 433.45 


8,472.25 


430.84 


25,750.09 
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Petition 


Claim 

No. Name & Address 

94 Rachel C. Lowe 

c/o Bowditch, Gowetz 
& Lane, Esqs. 

340 Main St. 

Worcester, Mass. 06108 

Claim exceeds amount 
payable. 

122 Texas Instruments 
Supply Co. 

6000 Denton Dr. 

Dallas, Texas 75235 


Amount Allowable 
Filed Amt. 

$28,750.00 $25,750.00 


499.00 49.40 


Claim includes materials de¬ 
livered subsequent to Dec. 

24, 1970 and paid for. 

139 E.S. Metal Products Co. 3,701.28 2,560.86 

1723 8th Ave. 

Brooklyn, N.Y. 11215 


Claim does not reflect $1000.00 
payment on November 21, 
1970 or Debit Memos for re¬ 
turned merchandise. 


158 Pfizer, Inc. 78,044.08 61,820.11 

c/o Rosen, Herzog 

& Teitlebaum, Esqs. 

2 Park Ave. 

New York, N.Y. 10016 

Claim in excess of amount of 
guarantee. 




Petition 

Claim Amount Allowable 

No. Name <£' Address Filed Amt. 

175 Versailles Management 

Corp. $11,639.70 $ 9,039.76 

450 7th Avc. 

New York, N.Y. 

$2,000.00 payment not 
reflected. 

138 City of N.Y.— 

Finance Adin. 4,000.00 2,900.00 

139 Centre St. 

New York, N.Y. 10007 

Claim includes Commercial 
Rent Tax which 1ms been 
paid. 

Whkhefokk, petitioner respectfully prays for the relief 
herein requested and for such other and further relief as is 
.just. 

Dated: New York, New \ork 
June 22, 1973 

Avikn, Inc. 

Debtor in Possession 

By: /s/L eo A. Weiss 

Leo A. Weiss, President 

Levin k Wkintraub 

By: /s/ Elias Mann 
A Partner 
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City’s Second Amended Proof of Claim 
(Numbered 195) 


B-202 10/72 


THE CITY OF NEW YORK 
Finance Administration 
Department of Tax Collection 
139 Centre Street 
New York, N.Y. 10013 

Proof of Claim 

2nd Amended 

UNITED STATES DISTRICT COURT 
Eastern District of New York 

Reg. No. Q 90490-4, 4-90490-6 
Emjtl. Ident. No. 11-1718293 
Claim No. 30456 
Docket No. 70B1085 
File with: 

Hon. Sherman D. Warner, Referee 
92-32 Union Hall Street 
Jamaica, New York 11433 

Filed 
Aug. 21, 1973 
C. Albert Parente 
Referee in Bankruptcy 

195 claim reduced to 1,777.84 
per order fd 7/2/74 
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City's Second Amended Proof of Claim 


In the Matter of 
Avikn Inc. 

5S-15 Northern Boulevard 
Woodside, New York 

Debtor 


Daniel B. I mixer of the I'ounty of New Nork, State ot 
New York, says: 

1. That he is the Acting Asst. Chief in charge of the 
Audit Division of the Finance Administration of The City 
of New York, a municipal corporation ».f the State of New 
York and is duly authorized to make this proot ol claim on 
its behalf, 

2. That debtor, Avien Inc. the above-named was at and 
before the tiling by or against him of the petition and still 
is, justly and truly indebted or liable to this corporation 
in the sum ol $1 !)..>f>7.1 li Dollars. 

:i. That the consideration of this debt or liability is us 
follows: 

A schedule is attached hereto and made part hereof 
as if set forth in full. 

4. That no part of the debt or liability has been paid, 
except 

5. That there are no set-offs or counterclaims to the debt 
or liability, except 

li. That the corporation does not hold, and has not. nor 
has any person by its order, or to the knowledge or belief 


City's Second Amended Proof of Claim 

of the undersigned, for its use, had or received, any secur¬ 
ity or securities for the debt or liability except 

7. That no note or other negotiable instrument has been 
received for such account or liability or any part thereof; 
and that no judgment has been rendered thereon, except 
that a warrant or warrants for excise taxes were filed 
against the bankrupt as indicated on the attached schedule. 
See Par. 10 below. 

8. That demand is hereby irrdc that the aforesaid claim 
be allowed and paid in full as a priority claim in advance 
of any distribution to creditors: and furthermore, that the 
said claim be entitled to the rights of a lien claimant pur¬ 
suant to the provisions of the Administrative Code ot the 
City of New York and the Bankruptcy Act. 

9. That the said corporation, by its duly constituted 
authorities, has duly made the assessment set forth herein 
by way of proof of claim pursuant to the provisions of the 
Administrative Code of the City of New York enacted for 
the collection of taxes set forth herein. 

10. That in accordance with subd. b of section 67 of the 
Bankruptcy Act the said corporation hereby perfects the 
lien of the warrant or warrants referred to in par. 7 hereof 
by filing this notice with the court. 

Date at New York, N.Y. Aug 17 1973 

Daniel B. Ilgnkr 
Acting, Asst. Chief, Audit Div. 
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City's Second AtneKUtu Proof of Claim 

Penalty For Presenting Fraudulent Claims.—Fine of not 
more than $.'),()()() or imprisonment for not more than five 
years, or both—Title IS, l . S. § 1>)2 

Plka.sk Makk Checks Payaiilk to City Collector 


Schedule of Taxes due by debtor as at the date ot filing 
of the petition based on □ returns filed, □ external 
indices □ audit. The City of New York by its duly con¬ 
stituted authorities, hereby determines the amount of tax 
due as set forth hereinbelow. 


Tax Deficiency 

Pursuant to Chapter 4fi of the Administrative Code of 
the City of New York 


Type or Tax 

Commercial Kent or 
Occupancy Tax 

Commercial Rent or 
Occupancy Tax 
58-15 No. Blvd. 

Queens, New Yo • i 

N.Y.C. General 
Corporation Tax 

N.Y.C. Income and/or 
Earnings Tax Withheld 


Pekioo 


Principal 


12/1/67- 5/31/70 



6/1/70-12/70 
1/1/66- 6/30/70 


0/1/66-12/24/70 
(This Schedule Consists of 


Totals Due (See Note) 


29.86 —0— 

29.86 

15,770.78 2 018.54 

17,789.32 

1,747.98 —0— 

1,747.98 

Pages) 


17,548.62 2,018.54 

19,567.16 

the Business Tax Law, Section 


Law Section 62 of the N.Y.C. Corporation lax Law, necuon oi m s.a.v,. 
Personal Income Tax Law, Section 31 of the N.Y.C Earnings Tax on Non¬ 
residents Law and/or Section 25 of the N.Y.C. Unincorporated Business 

Tax Law. 

Together with additional interest for the period from the df *e of this proof 
of claim to the payment thereof, on the principal amounts stutec. n claim at the 
rates permitted by law. 
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Transcript of Hearing on Debtor’s Motion 

UNITED STATES DISTRICT COURT 

Eastern District of New York 

In Bankruptcy 
No. 70-B-1085 


[caption omitted] 

Jamaica, Long Island, New \ork, 
February 5, 1974, 

At 12:15 o’clock p.m. 

Before: 

Hon. C. Albert Parente, 

Bankruptcy Judge. 

Adjourned Rule XI-4 Hearing 
Adjourned Confirmation Hearing 
Proceeded Pursuant to Adjournment 

Hearing on Motion of Debtor I ii.ed July 6, 11. j 
to Reclassify and Expunge Claims Numbers 
104 and 138 and 195 

Proceeded Pursuant to Notice 

Appearances : 

Levin & Wbintraub, Esqs., 

Attorneys for the Debtor, 

225 Broadway 

New York, New York 

By : Elias Mann, Esq., of Counsel. 


7 
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Opening Statements 

William H. Bisnoff, Esq., 

General Counsel for the Debtor, 

58-15 Northern Boulevard 

Woodside, Long Island, New York 

Mr. Stephen 1. Weiss, 

Controller of the Debtor, 

55 Onitiauue Lane _ 

Westlmry, Long Island, New York 

Murray (Jingold, Esq., 

Assistant Corporation Counsel 
for the City of New York, 

Municipal Building 
New York, New York. 

Raymond Herzog, Esq., 

Assistant Corporation Counsel 
for the City of New York, 

Municipal Building 
New York, New York. 


Mr. Mann: May it please the Court, this is a proceeding 
which was instituted by the Debtor objecting to the claim 
of the City of New York which was filed in these proceed¬ 
ings. We have stipulated as to some of the facts with the 
corporation counsel of the City of New York— 

The Court: (Interposing) With which claim are we 
concerned now? 

Mr. Mann: We are now concerned with claim number 
195 filed by the City of New York, which I believe is in 
the amount of $19,567.16. 






20a 


Opening Statements 

The Court: Which notice of motion is that! Will you 
give me that date, please? 

Mr. Mann: I do not have a copy of the notice of motion 
here with me today, Your Honor. Do you have a copy of 
that notice of motion, Mr. Gingold? 

Mr. Gingold: Yes, I have (handing papers to Mr. Mann). 

Mr. Mann: If I may, Your Honor, we originally insti- 
-tntfid n prnfppdintr bv way of notice of m otion dated July 
3, 1973, which was returnable on July 24, 1973, objecting 
to claim number 105 of the City of New York in the sum 
of $2,530.00. 

The Court: And that one I have, yes. 

Mr. Mann: As a result of that motion the City went in 
and made an audit, and they then came back and filed an 
amended claim which is claim number 195. That claim is 
for the sum of $19,567.16. 

Mr. Gingold: I would like to correct that, if Your Honor 
please. It was first filed for $2,500.00, and then it was 
amended to the sum of $4,000.00, and then there was a 
second amended claim filed for $19,567.16. 

Mr. Mann: And I think the objection is actually ad¬ 
dressed to the amended claim number 195 for $19,567.16. 

The Court: Where are all of the papers in support of 
that? 

Mr. Gingold: I believe, Your Honor, that there has been 
no formal objection made to the second amended claim 
number 195 of the City of New York, but the City would 
be willing to stipulate that the claim in the notice of motion 
was deemed objected to. 

Mr. Mann: And we are objecting to the amended claim 
filed by the City of New York, which is claim number 195, 
if Your Honor please. 
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Opening Statements 

The Court: What happened to the objection to the claim 
number 105? 

Mr. Mann: The two previous claims as a result ot the 
filing of the second amended claim number 195 now fall. 
So that all we are left with at the present time is claim 
number 195, 4 our Honor. 

The Court: Then, put it in the form of a motion, and 
stipulate to it on the record so that we have a complete 
picture here. 

Mr. Mann: Yes, Your Honor. The Debtor » w moves 
to amend its notice of motion dated July 3, 19iu so as to 
object to claim number 195 of the City ot New ^ ork filed 
in the sum of $19,567.1(1. 

Mr. Gingold: And the City consents to that n.Mion, if 
Your Honor please. 

Mr. Mann: And it is further stipulated of course, that 
the prior claims numbers 105 and 138 are withdrawn which 
were filed by the City of New York. 

Mr. Gingold: That is consented to. Your Honor. 

The Court: Then, it is so ordered. 

Mr. Mann: Now, we have a stipulation of facts, Your 
Honor, which the City of New York and my office entered 
into as to some of the facts which we think will reduce the 
trial of this action. 

So, for the purposes of the record 1 would like to read 
them, and then submit the stipulation to Your Honor. 

The Court: Very well, then. 

Mr. Mann: It is hereby stipulated by the attorneys for 
the respective parties that the following are the undisputed 
facts in connection with the Debtor’s motion to reduce 
claim number 195 of the City of New York: 







22a 


Opening Statements 

(1) On December 24, 1970 the Debtor filed its petition 
for an arrangement under Chapter XI of the Bankruptcy 
Act, and thereafter was continued in the operation of its 
business. 

(2) The Debtor’s respective United States Corporation 
tax returns showed taxable incomes or losses as follows: 
For the fiscal year ending .June 30th, 1903 there was a 
loss of $762,423.73; for the fiscal year ending June 27, 1965 
there was a loss of $156,850.34; for the fiscal year ending 
July 3, 1906 there was a loss of $993,529.48, and for the 
fiscal year ending June 30th, 1908 there was taxable in¬ 
come of $282,598.52. 

(3) The Debtor’s City of New York general corporation 
tax report for the fiscal year ending June 30th, 1908 showed 
a net income of $280,909.82 before net operating loss. I he 
Debtor’s federal tax return for the same tax year showed a 
net operating loss deduction of $1,893,003.73 comprised of 
the following carry-forward losses: For the year ending 
June 30th, 1903, $742,077.94; for the year ending June 30th, 
1965, $156,850.34, and for the year ended June 30th, 1900, 
$993,529.48. 

Now, Paragraphs numbers 4 and 5 of the stipulation I 
need not repeat because it is not important. It relates to 
the two former claims which were filed by the City of New 
York, since they were amended by a later claim. 

Also, Paragraph number 0 relates to a former claim that 
was filed by the City of New York, which is immaterial, 
also. 








23a 


Opening Statements 

Paragraph 7 refers to the actual claim filed here, which 
consists of three items. The total claim is for $19,567.16, 
and it gives a breakdown of that claim. The commercial 
rent as alleged in the claim is $29.86; the general corpora¬ 
tion tax is $17,789.32, and the withholding tax is $1,747.98, 
or a total of $19,567.16. 

(8) The portion of claim number 195 representing gen¬ 
eral corporation tax is for an amount which allegedly ac¬ 
crued in the fiscal year ending June 30th, 1968, which in¬ 
cludes interest and penalties of a little over $2,000.00 as a 
result of the disallowance of the loss carry forward. 

(9) The Debtor does not dispute its liability as set forth 
above for the commercial rent tax and withholding taxes, 
which amount to approximately $1,770.00, and the dispute 
resolves itself around the claim number 195 filed by the 
City of New York. 

The Court: Was the loss carry-forward approved by 
the federal government? 

Mr. Mann: Yes, Your Mono-. The loss carry-forward 
was approved by the federal government, but that is not 
the issue here. If I may, Your Honor, there are certain 
other things which 1 must offer into evidence, and then 1 
will be able to argue the law after the City gets through 
with its case. 

The Court: Are you offering this stipulation into evi¬ 
dence? 

Mr. Mann: Yes, Your Honor. I am offering this stipu¬ 
lation into evidence, yes. 

The Court: You may. 


St 
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Mr. Mann: I offer in evidence as Debtor’s Exhibit 1, 
a stipulation of facts with the City of New York, dated 
December 18, 1973. 

Mr. Gingold: No objection, if Your Honor pleases. 

The Court: Mark it. 

(Stipulation of facts between Avien, Inc. and the City 
of New York, dated December 18, 1!>73, referred to above, 
received in evidence and marked Debtor’s Exhibit 1, 2-5-74, 
J.J.Y.) 

Mr. Mann: Mr. Weiss, would you take the stand, please? 


Stephen I. Weiss, residing at 35 ('antiague Lane, West- 
bury, Long Island, New York, called as a witness in belialt 
of the Debtor, being first duly sworn by the Bankruptcy 
Judge, testified as follows: 

Direct Examination hy Mr. Mann : 

Q. Mr. Weiss, are you employed by the debtor corpora¬ 
tion? A. I am. 

Q. In what capacity are you so employed? A. As con¬ 
troller. 

Q. And how long have you been employed by the debtor 
corporation? A. For over 12 years. 

Q. In what capacity? A. As junior accountant and as 
senior accountant and then controller. 

Q. And how long have you been the controller for the 
company? A. For approximately nine years. 

Q. And what are your duties as controller? A. General 
supervision of the books and records of the corporation, 
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and tin* preparation of tax returns, and general linaneial 
matters. 

Q. Are the books and records maintained by this cor¬ 
poration maintained in the usual and ordinary course ot 
business? A. They are. 

Q. And are they maintained and controlled under your 
supervision? A. Yes, they are. 

Q. And are the entries made therein made at the time 
of the transactions? A. Yes, sir. 

Q. Mr. Weiss, are you related to Mr. Leo Weiss who is 
the president of this debtor corporation? A. No, I am not. 

The Court: Have you submitted a memorandum 
of law. Counselor? 

Mr. Gingold: Yes, Your Honor. 1 had submitted 
a memorandum of law the last time I was here, sir. 

The Court: You have? 

Mr. 0ingold: Yes, sir. I would also like to state 
at this point that I was .just handed a memorandum 
of law from the Debtor, and I would request time 
to reply to that. 

Mr. Mann: I have no objection to that, it ^our 
Honor pleases. 

The Court: Then, that request is granted. 

Q. Mr. Weiss, 1 show you a cop of the United States 
Corporation income tax return for the period July 1, 1 
and ending June 29, 1!)6!>, and ask you whether you recog¬ 
nize this return (handing papers to the witness)? A. Yes, 
I do. 

Q. Can you describe it to us, please? A. 1 think you 
have described it already. It is a United States Corporation 
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tax return for the period beginning July 1, 1968 and ending 
June 29, 1969. 

Q. And was this a copy of the return which was filed with 
the Director of Internal Revenue! A. Yes, it was. 

Mr. Mann: I offer this copy of return in evidence 
as Debtor’s Kxhihit 2, if Your Honor pleases. 

Mr. Gingold: I am going to object o this, Your 
Honor, on the ground that the year in issue lit re 
is the* fiscal year 1967 to 1968, and I do not think this 
year has any hearing on this matter. 

The basis of the City’s disallowance was on the 
fiscal year 1967 to 1968. I cannot understand why 
this is material or relevant here. 

The Court: What period does that cover? 

Mr. (1 ingold: This is for the fiscal year 1968 to 
1969, Your Honor. 

Mr. Mann: Under the tax law, if Your Honor 
please, the Debtor has a right to carry-forward or 
to carry-back certain tax losses which it sustained. 
This period, Your Honor, as my proof will indicate 
is a tax loss which we say we are permitted to 
carry-back under the statute. 

Therefore, I think it certainly is germane and 
certainly it is relevant and material as to the issue 
here involved. 

The Court: The objection is overruled. Mark it 
in evidence. 

(Copy of United States Corporation income tax 
return filed by Avien, Inc. for the period from 
July 1, 1968 to June 29, 196!), referred to 
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above, received in evidence and marked Debt¬ 
or’s Exhibit 2, 2-5-74, J.J.Y.) 

Mr. Mann: I merely call your attention ^ our 
Honor, to the fact that it shows a loss for that period 
of $165,427.6u. 

The Court: It is so noted. 

By Mr. Mann: 

Q. Mr. Weiss, I show you a United States Corporation 
income tax return for the period from June 30, 19G9 and 
ending June 28, 11)70, and ask you whether you can identify 
this tax return (handing papers to the witness)? A. Yes. 
This is a copy of the Avien, Inc. United States corporation 
tax return for the period ending June 28, 1970. 

Q. And is this a true copy of the return which was filed 
with the Director of Internal Revenue? A. It is. 

Mr. Mann: I offer this return in evidence, if Your 
Honor please. 

Mr. (1 ingold: 1 am also going to object to this, 
Your Honor, on the same ground as I obje >d to 
the other income tax return. 

The Court: The objection is overruled. Mark it 
in evidence. 

Mr. Oingold: I take an exception, if Your Honor 
pleases. 

The Court: Mark it. 

(Copy of United States corporation income tax 
return filed by Avien, Inc. for the period from 
June 30th, 190!) to June 28. 1970, referred to 
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above, received in evidence and marked Debt¬ 
or’s Exhibit 3, 2-5-74, J.J.Y.) 

Mr. Mann: 1 call Your Honor’s attention to the 
fact that that return shows a loss for the period 
here in question of $337,177.85. 

The Court: It is so noted. 

By Mr. Mann: 

Q. Now, Mr. Weiss, for the year 1966, and that is the 
fiscal year, your income tax return filed with the Director 
of Internal Revenue showed a loss of $993,52*1.48. A. Yes, 
sir. k 

Q. And that is for the period from June 28, 1965 to 
July 3, 1900. A. Yes, sir. 

Q. Were you able to make an inspection of the books and 
records of this corporation to come up with a figure which 
would indicate the loss which was sustained by the cor¬ 
poration for the period from January 1, 1966 up through 
and including the July 3, 1 IKK! period? A. Yes, I was. 

Q. And what is that figure, Mr. Weissf A. It is approxi¬ 
mately $125,000.00. 

Q. And was that based upon an actual study made by 
you of the books and records of this corporation? A. A 
superficial study, and not a rigorous study. 

The Court: And is a superficial study sufficient 
for you to form an opinion of fact? 

The Witness: Rased upon the records that 1 was 
using, yes, Your Honor. 
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Q. In your opinion would tin* variation between the figure 
you have given and the actual loss be substantial ? A. No, 
it would not. 

Q. How much would the variation be, if at all, Mr. \Y eiss! 
A. Ten percent to 20 percent, possibly. 

Mr. Mann: 1 have no further evidenc" to produce, 
if Your Honor please. The Debtor rests. 

The Court: You may cross examine, Counselor. 

Cross Examination by Mr. Gingold: 

Q. Mr. Weiss, do you prepare the tax returns tor Avien, 
Inc.! A. Yes, I do. 

Q, Do you also participate in filing them with the federal 
government, with the State of New York and with the City 
of New York? A. When you say “participate” I mail 
them, yes. 

Q. You mail them? A. Yes, sir. 

Q. Did you prepare the United States corporation in¬ 
come tax returns for the fiscal year 1907 to 1908 for Avien, 
Tnc.? A. Yes, I did. 

Q. I show you this paper, and ask you to identify it 
(banding paper to the witness)! A. Yes. This is Avien, 
Inc. New York City general corporation ta.v report for the 
fiscal year ended June 30th, 1908. 

Q. And did you prepare this paper, Mr. Weiss? A. Yes, 
I did. 

Q. I call your attention to Item number 8, Schedule B, 
and ask you to tell the Court what that is! A. Item num¬ 
ber 8 is 50 percent of the dividend from a non-subsidiary 
corporation. 
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Q. Are you reading the correct item there, Mr. Weiss! 
A. Yes, I am. 

Q. Oh, I am sorry. I mean, item number 9? A. New 
York City net operating loss deduction, $28l'.598.52. 

Q. And how did you arrive at that figure! A. That 1 
believe, if 1 reine. ’ >r correctly, is the same amount as 
the income on the federal fax return for the same period. 

Q. In other words, then, you put down as a net operating 
loss deduction on the New York City return the same 
amount as the income or the net income on the federal 
return; is that correct? A. Yes, that is correct. 

Q. How did you arrive at that, Mr. W’eiss! A. Again, 
this is my recollection, but I believe the instructions for 
the City’s return state generally that the amount ot net 
operating loss deduction allowable tor the City was the 
same as for the federal go rment. 

Q. Is this the same net c ration loss deduction as was 
shown on the federal return for the year 1967 to 1968? A. 
No, it is not. 

Q. But you just said that you thought you used the 
same figure as the net operating loss deduction on the fed¬ 
eral return; is that correct! A. As the amount applied 
towards the income for that year. 

Q. Are you familiar with the fact that the net operating 
loss deduction shown on the federal return must he the 
same on the City return, Mr. Weiss! 

Mr. Mann: 1 object to that, if Your Honor pleases. 

That is a conclusion of law. 

The Court: Objection overruled. 

Mr. Mann: He is equating it equally. 

The Court: He is e. "mining him as to whether 
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In* knows if that is the fact or not, ami he can 
answer that “yes” or “no”. 

The Witness: W'Mild you repeat the question, 
please? 

Mr. Gingold: Will the Court Reporter read it, 
please ? 

(Pending question read as above.) 

The Court: If you are objecting to the form of 
the question, I will ask him to rephrase it or I will 
have him rephrase it. 

Mr. Mann: This is what Your Honor must doeido 
today, and the issue here is whether the return must 
lie identical with the Tinted States return, or whether 
it is permissible to take certain deductions in accord¬ 
ance with the law which the law gives us, if Your 
Honor please. 

'Phe Court: Well, I should have that information 
from your expert. 

Mr. <!ingold: Will you repeat the last question 
again, please, Mr. Reporter? 

(Pending question again read as above.) 

The Witness: Yes, 1 am. 
liif Mr. Gingold : 

Q. Was the net operating loss deduction shown on the 
federal return the same as the not operating loss deduction 
on the federal return for the same year, Mr. Weiss? A. I 
am sorry, but would you read that question, please? 
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The Court: Read it, please, Mr. Reporter. 

(Last question read as above.) 

Mr. Gingold: I would like to strike that question, 
then, and rephrase it. 

Mr. Mann: 1 would suggest that if counsel will 
introduce the 1JMJ8 return into evidence, it will then 
speak for itself. 

Mr. Gingold: 1 am about to do that. 

Mr. Mann: Well, then you do not have to ask the 
witness about that. It will speak for itself. I have 
no objection to it, Your Honor. 

The Court: He did not tell you how to run your 
case, Mr. Mann. 

Mr. Mann: Well, Your Honor, counsel is making 
a statement which is not even factually correct. 
He is confusing the deduction with income. If you 
will look at the 1%7 return, you will see that the net 
operating loss deduction is $ 11 , 800 , 000 . 00 — 

Mr. (Jingold: (Interposing) 1 wish counsel would 
not testify here, Your Honor. 

The Court: This is a problem which arises in the 
Bankruptcy Court. Counsel is very proper in every 
aspect except proper decorum. 

Now, let him proceed and finish his cross exami¬ 
nation, and then you may have your redirect exami¬ 
nation of the witness. 

Mr. Mann: Your Honor, I have no objection to 
counsel conducting bis own trial, but 1 do object 
when he puts questions to a witness which are not 
factually correct. 
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The Court: I will pass upon that. All right; you 
may proceed and continue, Counselor, and do not 
let the interruption cause you any concern. 

Mr. (Jingold: Yes, Your Honor. 

The Court: You were going to rephrase your ques¬ 
tion. 

Mr. ({ingold: Yes, sir. 

IDj Mr. (iingolf ]: 

Q. Mr. Weiss, is it your understanding as an accountant 
in the preparation of income tax returns for Avion, Inc. 
for the year 1967 to 19(18 that the net operating loss deduc¬ 
tion shown on the City’s return must be the same as the 
net operating loss deduction shown on the federal return 
for the raine taxable year! A. Yes, in retrospect I know 
that, hut 1 did not do it on all returns. 

Q. You didn’t do that on these returns! A. No, not on 
the 1968 return that is in question here, no. 

Q. Is there any reason why you didn’t do that? A. As I 
recall 1 think the instructions were vague in the instructions 
to the return to the City. 

Q. And you put a deduction down which was already 
vague in your mind; is that correct? 

Mr. Mann: Your Honor, 1 object to that question. 

The Court: Objection sustained. Rephrase your 
question, Counselor. 

Q. In other words, then, in your own mind the deduction 
that you showed on the City's return was vague in your 
mind, Mr. Weiss; is that correct? 
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Mr. Mann: I object to that, if Your Honor please. 

The Court: Objection sustained as to form. \ou 
are asking for a state of mind. Counselor, which is 
improper. 

Q. You did not, then, have a clear understanding of why 
you showed a net operating loss deduction on the City’s 
return; is that correct, Mr. Weiss? 

Mr. Mann: That is objected to, if Your Honor 
pleases. 

The Court: (tbjection sustained. 

(J. Is it clear to you now that you improperly showed a 
net operating loss deduction on the City return; is that 
correct? 

Mr. Mann: 1 object to that, if Your Honor pleases. 

The Court: Objection sustained. Now, let us take 
a five minute recess at this time. 

(Whereupon, after a recess the hearing was re¬ 
sumed.) 

The Court: Do we have the 1!)G7-1!*08 federal re¬ 
turn here? Is it available? 

Mr. Mann: Yes, Your Honor; it is. 

The Court: Why has it not been submitted into 
evidence ? 

Mr. Gingold: It is going to be submitted into evi¬ 
dence, Your Honor, but I want to first submit the 
City return at this time. 
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The Court: Very well, then. 

Mr. Gingold: I wish to offer into evidence the 
original return filed by Avion, Inc. for general cor¬ 
poration taxes for the fiscal year 1!>(57 and ending 
June 30th, 19(58. 

The Court: Show it to counsel for the Debtor, 
please? 

Mr. (iingold: Yes, Your Honor (handing papers 
to Mr. Mann). 

Mr. Mann: No objection, if 't our Honor please. 

Mr. Gingold: In lieu of submitting this original 
to the Court, this is an original document and it must 
remain with the finance administration ot the City. 

Therefore, I would like to offer a true copy of it 
into evidence, and I ask whether there is any objec¬ 
tion to it. 

. 

Mr. Mann: Xo, no objection to it. 

The Court: Very well. Then, the copy will be 
marked in evidence. However, you should check it 
to see that it corresponds before it is marked, Mr. 
Mann. 

Mr. Mann: Yes, Your Honor. 

Mr. (iingold: Here is the origin:' return (handing 
papers to Mr. Mann). 

Mr. Mann: I have a copy of it, also. 

(Pause.) 

Tin* Court: Does it conform, Mr. Mann? 

Mr. Mann: Yes, Your Honor. It does conform, 
yes. 

The Court: Then, mark the copy into evidence. 
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(Copy of return filed Ity Avion, Inc. for general 
corporation taxes with tin* City of New ^ork 
for the fiscal year 11 *<57 and ending June 30th, 
10(58, referred to above, received in evidence 
and marked Claimant’s Exhibit A, 2-5-<4, 
J.J.Y.) 

Mr. Gingold: 1 now call upon the Debtor to pro¬ 
duce the United States corporation tax return for 
the fiscal year 1067-1068. 

Mr. Mann: Very well (handing papers to Mr. 
Gingold). 

By Mr. Gingold : 

Q. Mr. Weiss, I show you this paper, and ask you to 
identify it (handing paper to the witness)? A. 't es. ’Phis 
is Avion s, Inc., United States income tax return for the 
fiscal year ending June 30th, 10*58, or a copy thereof. 

Mr. Gingold: 1 offer this copy of the United States 
corporation income tax return tor the fiscal year 
1067-1068 into evidence for Avion, Inc. 

Mr. Mann: No objection, if Your Honor please. 
The Court: Mark it. 

(Copy of United Sta*es corporation income tax 
return for the fiscal year 1067-1068 filed by 
Avien, m£., referred to above, received in evi¬ 
dence and marked Claimant’s Exhibit II, 
2-5-74, J.J.Y.) 
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The Court: Gentlemen, at this time 1 have two 
inquests in other matters which 1 will take at this 
time. So, I would adjourn this instant matter until 
two o'clock this afternoon. 

(Whereupon, at i2:47> o'clock p.m. a luncheon re¬ 
cess was taken until 2:00 o’clock p.m.) 


Afternoon Session 


(Hearing resumed after luncheon recess at 2:00 
o’clock p.m.) 

The Court: You may proceed, gentlemen. 

Mr. <iingold: .Mr. Weiss, will you resume the 
stand, please? 


Stephen I. Weiss, resumed. 

Mr. (iingold: If Your Honor please, may 1 have 
the exhibits which we have already introduced into 
evidence? 

The Court: You may (handing papers to Mr. 
(I ingold). 

Cross Examination by Mr. Gingold (Continued): 

Q. Mr. Weiss, are you familiar with Section 172 of the 
Internal Revenue Code? A. Yes, 1 am. 
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Q. Are you familiar with Section 172 of the Internal 
Revenue Code pertaining to ;arry-backs and to carry-overs? 
A. I believe so, yes. 

Q. I read to you Section 172, Subdivision 2, of the In¬ 
ternal Revenue Code, which states, “Amount of carry-back 
and carry-overs. The entire amount of the net operating 
loss for any taxable year shall be carried to the earliest ol 
the taxable years to which such loss may be carried. 

Are you familiar with that provision? A. ^es, I am. 

Q. Are you also familiar with the Administrative Code 
of the City of New York pertaining to the general corpora¬ 
tion tax? A. Somewhat, yes. 

Q. I call to your attention, and I ask the Court to take 
judicial notice of, the Administrative Code of the <'ity of 
New York, Section R-Ri-2.0 (8) (B) — 

Mr. Mann: (Interposing) If Your Honor please, 
I am going to object to this. The purpose is to elicit 
facts and not law from a witness. We dul not qualify 
him as an expert in foreign law. 

The law is what the law is, and whether this wit¬ 
ness knows or does not know what the law is, is im¬ 
material. I cannot see the materiality of asking a 
witness whether he is familiar with the Internal 
Revenue Code or with the City Charter, if Your 
Honor pleases. 

Mr. (lingold: Your Honor, this witness is an ac¬ 
countant— 

The Court: (Interposing) Objection overruled. 

Q. The sci tion 1 have just cited to you reads as follows, 
Mr. Weiss: “Such deduction which pertains to the net 
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operating losses shall not include any net operating loss 
sustained during any taxable year in which the taxpayer 
was not subject to the tax imposed by this part.” 

Are you familiar with that, Mr. Weiss! A. \es, 1 am. 

Q. Do you know when that section of the Administrative 
Code was effective? A. Yes, on January 1, 1966. 

Q. Now, going over to the tax returns which you tiled m 

behalf of this Debtor, Mr. Weiss— 

Mr. Mann: (Interposing) Which returns are we 
referring to now, since there are two ot them in e\ i- 

dence! 

Q. Yes. Referring to the 1967-1968 fiscal year United 
States Corporation income tax return, Mr. Weiss, can you 
tell me bv looking at it, what was the earliest carry-over 
year that was applied to the net operating loss deduction 
'(handing papers to the witness)! A. It was 1963. 

Q. And is that the year when you applied your net oper¬ 
ating loss deduction to this tax return! A. That is one 

of the years. v .. 

Q. That was the earliest year, was it not. A. 1 es, it 

W Q All right. Now, 1 show you Claimant's Exhibit A in 
evidence, which is the City of New York general corpora¬ 
tion tax report, and 1 ask you can you tell me trom this 
report what was the net operating loss year of the carry¬ 
over period that you applied (handing papers to the wit¬ 
ness) t A. No, I could not tell what year it was from this. 

Q. Could you tell us why you can't tell us that, Mr. \\ eiss? 
A. Because no year is specified. 1 used as an operating 
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loss deduction $282,000.00 and some odd out of a total pool 

as L recall it of $1,800,000.00. 

Q. Was that an arbitrary figure that you applied, Mr. 
Weiss! A. No. It equaled the income on tin* federal tax 

return. 

Q. It equaled the income on the federal tax return? A. 
The amount of the loss deduction that I showed on the 
city return was equal to the amount of income before the 
application of the loss deduction on the federal return. 

Q. And what was your authority for doing that? 

Mr. Mann: Your Honor, I am going to object to 
that. 

The Court: Objection overruled. 

A. As 1 recall it, and this is from my memory, Mr. Gingold, 
it was because I recall that the instructions said something 
like tin* amount of net operating loss deduction on the city 
return could not exceed the amount applied on the federal 
return, or something to that effect or some words like that. 

Q. Is it your testimony that you are not sure why you 
applied that figure on the city return, Mr. Weiss? A. No. 

I am saying that that is to the best of my memory, that 
that is why 1 picked that particular figure. 

Q. Well, knowing now what the provisions are of Sec¬ 
tion 172 of the Internal Revenue Code, and knowing now 
what the provisions are of the Administrative Code of the 
City of New York, will you say that you made a proper 
net operating loss deduction in the City return? 

Mr. Mann: 1 object to the form of the question, 
if Your Honor pleases. 


Stephen I. H'm.s —for Debtor—Redirect 

The Court: Objection overruled. Do you under¬ 
stand the question, Mr. Witnesst 

The Witness: Yes, Your Honor; 1 do. 

The Court: The objection is overruled. You may 
answer the question. 

A. I would say that 1 did not make a proper application 
of it. 

Mr. <iingold: Thank you. Then, 1 have no fur¬ 
ther questions of this witness, if Your Honor pleases. 

Redirect Examination oy Mr. Mann: 

Q. Now, Mr. Weiss, with your knowledge of the law today 
would you file an amended return for the year here in ques¬ 
tion? A. Yes, 1 would. 

Q. And can you tell me what you base that opinion on? 

Mr. Gingold: 1 am going to object to that, if Your 
Honor pleases. He is asking this witness lor an 
opinion, I believe. 

Mr. Mann: Your Honor, that is exactly what this 
counsel did with this witness. 

The Court: Objection overruled. 'Plus is all opin¬ 
ion. It is all opinion testimony. 

A. Well, I would file an amended return correcting the 
amount of the New York City operating loss deduction. 

g. And would you attempt to take advantage of any 
other loss deduction ? 
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| Mr. Gingold: I object to that, if ^ our Honor 

please*. 1 do not think that is relevant to this pro¬ 
ceeding. 

| The Court: Objection sustained as to form. 

Q. Would you include in your return, in your amended 
) return, any losses sustained by this corporation subsequent 

to the fiscal year ending in 1008, Mr. Weiss? 

Mr. (Singold: 1 am going to object to that, it \ our 
Honor pleases, because that has no hearing on this 
case at all. 

Mr. Mann: It goes to the very heart of this case, 
if Your Honor please. It goes to the issue of what 
is a proper deduction under the law as it is, under 
the law as it exists. 

It is our contention that not only can we take 
losses prior to the law, but that we have a carry¬ 
back for two years. I would say that under those 
circumstances had the witness prepared an amended 
return, he would have taken advantage of those 
facts, but we say that this is not a carry-back situ¬ 
ation, if Your Honor pleases. 

The Court: Why is it not a carry-back situation, 

Counselor! 

Mr. Mann: Because he carried it forward from 
l!Mi3 to Your Honor. Under the carry-back 

situation he can only carry-back three years beyond 
the first loss year. 


I 

i 



! 
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UNITED STATES DISTRICT COURT 
Eastern District ok New York 
Bankruptcy No. 70-B-1085 


In tlu* Matter of 

Avien, Inc., 


Debtor. 


Before : 

Honorable C. Albert Parents, 

Bankruptcy -Judy. 


Appearances: 

Levin tk Weintbaub, Esqs. 
Attorneys for the Debtor 
225 Broadway 

New York, N.Y. 10007 


By: 

Elias Mann, Esq., 
of Counsel 

Norman Redlich, Esq., 
Corporation Counsel 
of the City of New York 


By: 

Murray Gixoold, Esq., 

Assistant Corporation Counsel 
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The ease at bar poses an issue clothed in the esoteric 
garments f net operating loss carrybacks and carryovers 
pursuant to the provisions ol the Administrative ( ode oi 
the City of New York apposite with the context of the pro¬ 
visions of the 1’nited States Internal Revenue ( ode. 

The party litigants executed the following stipulation of 
facts: 

1. On December 24, 1970 the debtor filed its petition for 
an arrangement under Chapter XI ol the Bankruptcy Act 
and thereafter was continued in the operation of its busi¬ 
ness. 

2. Debtor’s respective t'nited States Corporation Tax 
Returns showed taxable incomes (losses) as follows: 

Fiscal year ending Taxable income (loss) 

June 30, 1903 . $ (702,423.73) 

June 27, 1903 . (loG,856.34) 

July 3, 1900 . (993,529.48) 

June 30, 1908 . 2X2,598.52 

3. Debtor's City of New York General Corporation Tax 
Report for the Fiscal r ending June 30, 1908 showed 
a net income of $280,%9.X2 before net operating loss. 
Debtor’s Federal Tax Return for the same tax year showed 
a net operating loss deduction of $1,893,003.73 comprised 
of the following carry-forward losses: 

For year ending 0/30/03 . $742,077.94 

For year ending 0/30, 0.) . $150,850.34 

From year ended 0/30/00 . $993,;>29.48 







45a 


Decision of Bankruptcy Judge 

4. On March 22, 1971 the City of New York (“City”) 
ttle<l estimated Claim No. 105 in this proceeding for the 
amount of $2,530.00, computed as follows: 


Commercial Rent . $1,100.00 

General Corporation ix. 1,100.00 

Withholding Tax . 330.00 


Total. $2,530.00 


5. On May 20, 1901 the City filed first amended Ci. 
No. 13S in this proceeding for the amount of $4,000.00, com¬ 


puted as follows: 

Commercial Rent . $1,100.00 

General Corporation Tax . 1,100.00 

Withholding Tax . 1.S00.00 

Total. $4,000.00 


0. In June, 1973, the City audited debtor’s hooks and 
records from January, 1900, through December 24, 1970, 
with regard to the debtor’s tax liability to the City of New 
York. 


7. On August 20, 1973, after the completion of a field 
audit by the City, the City filed a second amended Claim 
No. 195 in this proceeding in the amount of $19,507.1(1, com¬ 
puted as follows: 
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Commercial Kent . 

General Corporation Tax 
Withholding 7a ; . 


$ 29.86 

17789.32 
1,747.98 


Total ... $19,567.16 


8. The portion of Claim No. 195 representing General 

Corporation Tax is for an amount which allegedly accrued 
in the fiscal year ending June 30, 1968 (together with in- 
terest and penalties of $2,018.50) as a result of the disa 1 - j 

lowance of the loss carry-forward. 

9. The debtor does not dispute its liability as set forth 
above for commercial rent, tax and withholding taxes. 

Constant with paragraph 9 of the foregoing stipulation, 
the debtor concedes liability for the commercial rent and 
withholding taxes; thus the basic question to be resolved 
pertains to whether the City s Claim No. 195, representing 
gene al corporation tax for the year 1968 in the sum of 
$17,789.32, should be allowed as a valid claim. \ 

In supplement to the stipulation, the record discloses 
that the debtor in computing its United States corporation 
income tax return tor the fiscal year July 3, 1967 to June 30, 

1968 listed the sum of $1,893,063.78 as a net operating loss. 

Said amount was culled by the taxpayer combining its net 
operating losses for the fiscal years following: 


June 30, 1963 . $ 742,677.96 

June 30, 1965 . 156,856.34 

June 30, 1966 . 993,529.45 


for a composite total of. $1,893,063.78 




L 
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In addition to the above, the debtor incurred losses sub¬ 
sequent to the tax year 1968, viz.: 

For the year ending .Tune 29, 19(59. $165,427.60 

For the year ending June 28, 1970 . $337,177.85 

In essence, the debtor contends that no general corpora¬ 
tion tax is due the claimant premised on the concept that 
the losses it sustained for the periods January 1, 1966 
through .Tune 30, 1966, and/or the losses for the fiscal years 
1969 and 1970, offset any income earned for the fiscal year 
1968. 

The claimant, the City of New York, in diametric posture, 
asserts that the debtor’s income is subject to tax posited 
upon the precept that a net operation loss deduction per¬ 
force be the “same as" the net operating loss deduction 
taken on the federal return. The phrase "same as" is con¬ 
strued by the City as absolute and inexorable interdicting 
any sequential or quantum deviation. 

Provisions of the Internal Revenue Code and the Ad¬ 
ministrative* Code ot the City of New ^ ork appeitaining 
follow in pertinent part: 

Title R of Chapter 46 of the New York City Administra¬ 
tive Code, effective January 1, 1966, is the authority lor 
the City business Tax. Section 2.0 (8) (f) provides as fol¬ 
lows : 

"A net operating loss deduction shall be tin* same as 
the net operating loss deduction allowed under section 
one hundred seventy-two of the internal revenue code 
or which would have been allowed if the taxpayer had 
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not made an election under subchapters of chapter one 
of the internal revenue code, except that . . . (2) such 
deductions shall not include any net operating loss sus¬ 
tained during any taxable year in which the taxpayer 
was not subject to the tax imposed by this part, and 
(3) such deduction shall not exceed the deduction for 
the taxable year allowable under section one hundred 
seventy-two of the internal revenue code ...” 

Section 172 of the Internal Revenue Code, to which ref¬ 
erence is made above, provides as follows: 

(a) There shall be allowed as a deduction for the 
taxable year an amount equal to the aggregate of (1) 
the net operating loss carryovers to such year, plus 
(2) the net operating loss carrybacks to such year. For 
purposes of this subtitle, the term “net operating loss 
deduction” means the deduction allowed by this sub¬ 
section. 

(b) Net Operating Loss Carrybacks and Carry¬ 
overs— 

(1) Years to which loss may be carried—(A) (i) . . . 
a net operating loss for any taxable year ending 
after December 31, 1957, shall be a net operating 
loss carryback to each of the three taxable years 
preceding the taxable year of such loss . . . 

(B) Except as provided in sub-i aragraphs (C). 
(I)) and (E), a net operating loss for any tax¬ 
able year ending after December 31, 1955, shall 
be a net operating loss carryover to each of the 
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live taxable years following the taxable year of 
such loss.” 

Adverting to the City's position, an analytical probe 
thereof elicits a negative three-pronged conjunctional prem¬ 
ise in the essence following: 

1) That the taxpayer, pursuant to $ 17*2 of the In¬ 
ternal Revenue Code, was mandated to carry over its 
net operating loss for the year 1963 as the earliest 
carryover year. 

L>) That i It 40-2.0 (8) (a) of the Administrative 
Cotie of the City of New York exacts an imperative 
anchored to the concept that a net operating loss de¬ 
duction be the same as the net operating loss deduction 
allowed under Section i72 of the Internal Revenue 
Code. 

3) That § R 46-2.0 (8) (f) by its terms and provi¬ 
sions prohibits carryover losses sustained prior to the 
effective date of such statute, viz., 1966. 

Patently, the City’s strict construction of the foregoing 
statutes places the debtor on the horns of a dilemma and 
to put it in tin* vernacular—“the debtor is damned if he 
does and damned if lie doesn't”. Adoption of the City’s 
narrow construction is tantamount to recognition of dra¬ 
conian law whereby the debtor is enmeshed by a trap ol 
language and proffered an impotent remedy. Sanction ot 
such viewpoint could conceivably bar carryover ot tax losses 
for an optimum period of five years. 
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The paucity of legislative history and authoritative case 
precedent suggests that the issue correlates to one ot first 
impression in bankruptcy jurisprudence. 

Consonant with the foregoing, the City seeks succor from 
an analogous statute, viz., New York State Corporation 
Franchise Tax, §208.9 (a), Article Da ot New \ ork State 
Law. The decisions rendered thereunder by the State Tax 
Commission are interposed in support of its position. On 
the other hand, and in contraposition, the debtor cites the 
governor’s proclamation expressing a liberal policy with 
reference to the allowance carryback and carryforward of 
net operating losses. 

The above unofficial authorities lack significant force or 
weight of sufficient input as justification for a binding prec¬ 
edent. Thus, the Court is pressed to elicit a reasonable 
enucleation of the instant statutory conflict and ambiguity. 

Responsive thereto, the Court finds the phrase "same as” 
is not cast in concrete as advocated by the City. The lan¬ 
guage of the statute connotes a range of limitation in lieu 
of a complete bar or exclusion of the right to offset earned 
income by carryback or carryover of losses. 

The losses incurred by the debtor are, in the Court’s 
view, the “same as” in component part if not identical to 
the tax reports filed with Internal Revenue. The City’s con¬ 
tention that both the reporting period and loss deductions 
be the same is rejected ... in the matter of Warren-Connolly 
Co., Inc., Petitioner, v. State Tax Commission, 42 A.I). 2d 
369. 

The dominant thrust and the key to the Court’s opir on 
turns upon reasonable interpretation of the legislative in- 
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tout in contrast to blind adherence to the language of a 
statute . . . in the matter of American Can Company, Peti¬ 
tioner, v. State Tax Commission of the State of New 1 ork, 
Respondent, S.t't., App. Div., 3rd Dept., June 24, 1071, the 
Court held as follows: 

“When construing a statute the courts give great 
weight to the construction given it by the officers who 
are charged with the duties of enforcement (Matter of 
Lawrence-Cedarhurst Hank, 247 App. Div. 5^8, 288 
X.Y.S. 301, ail'd. 272 N.Y. G4G, 5 N.K. 2d 374). The 
language as construed should not ‘be at war with the 
plainest principles of reason and justice’. (People ex 
rel. Ilurhans v. City of New York, 108 N.Y. 4311, 448, 
02 N.E. 18, 20.)” 

Consonant with the above, the Court finds it ineoncei\able 
that the legislature intended to circumscribe and exact a 
forfeiture of carryover or carryback losses. 

Absent express statutory prohibition, the Court concludes 
that the debtor is entitled to carryback and carryforward 
net operating losses for the years 10GG, 10G0 and 1070, off¬ 
setting the 10(18 profit. 

Accordingly, the claim of the ( ity of New Yoik is ex¬ 
punged as arbitrary and contrary to law. 

Settle Order. 


Dated: Jamaica, N.Y. 
June 18, 1074 


C. Albert Parents 
Bankruptcy Judge 



?i 
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UNITED STATES DISTRICT COURT 
Eastern District of New York 
Bankruptcy No. 70 B 1085 


In the Matter 
of 

Avien, Inc., 

Debtor. 


Order Reducing Claim #10;) 

At Jamaica, New York, in said District on the 2nd day 
of July 1,1974. 

The debtor having objected to the claim ot the City o 
New York (Claim No. 195) filed in the sum of $19,567.16 and 
said objection having come on to be tried on February 5, 
1974 and February 19, 1974. 

Now, upon reading the notice of motion objecting to claim 
No. 195, and upon the Stipulation of Facts dated December 
18, 1973, and the minutes taken before n e in open court and 
the court having rendered a decision dated June 18, 1974, 

it is 

Now, on motion of Levin & Weintraub, attorneys for the 
debtor, 

Ordered, that Claim No. 195 be and the same hereby is 
reduced to $1,777.84. 

C. Albert Parente 
Bankruptcy Judge 
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UNITED STATES DISTRICT COURT 
Eastern District ok New Virk 
70 B 1085 

_.__ —— -- — - 

In the Matter 
of 

Avien, Inc., 

Debtor. 

Opinion 

Appearances: 

W. Bernard Richland, Esq. 

Corporation Counsel of the City of Sew York 
Attorney for Appellant City of New 1 ork 

By Murray Gingold, Esq. 

Samuel J. Warms, Esq. and 
Raymond Herzog, Esq., of Counsel 

Levin & eintiiauu, Esqs. 

Attorneys for Appellee Al ien, Inc. 

By Elias Mann, Esq. 

Martin I. Klein, Esq. 

Neaher, District Judge. 

This is an appeal by the City of New York (“the City”) 
from a decision of the bankruptcy judge expunging its 
claim against the debtor for unpaid corporation taxes in 
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the amount of $17,789.32. Decision of the appeal turns upon 
the correct construction to be placed on the carryforward 
and carryback loss provisions of the City’s General Corpo¬ 
ration Tax, Administrative Code of the City of New York, 
§R46-2.0(8)(f). 

The pertinent facts are not in dispute. On December 24, 
1970, the debtor (“Avien”) filed a petition for an arrange¬ 
ment under Chapter XI of the Bankruptcy Act and there¬ 
after was continued in the operation of its business. The 
City, in June 1973, conducted an audit of Avien s books and 
records for the period from January 196G through Decem¬ 
ber 24, 1970, with respect to its tax liability to the City. 
After completion of the audit, the City filed an amended 
claim in the Chapter XI proceeding which included an item 
of $17,789.32 for unpaid general corporation tax allegedly 
accruing in Avien’s fiscal year ending June 30, 1968 (to¬ 
gether with interest and penalties ot $2,018.50). 

There is no question that the City’s foregoing tax claim 
is based upon Avien’s City General Corporation Tax Report 
for fiscal 1968, which showed a net income of $286,959.82 
]>efore net operating loss. Despite that alleged “income”, 
Avien paid no federal taxes in that year because its income 
was more than offset by the following carryforward losses 
reported on its federal tax return: 

Fiscal Year Taxable Income, 

Endiny (Foss) 

June 30, 1963 ($762,423.73) 

June 27, 1965 ($156,856.34) 

July 3, 1966 ($993,529.48) 

June 30, 1968 $282,598.52’ 

1 As h result of some slight modifications, Avien’s reported in- 
eome for City tax purposes for fiscal 1%8 was $28(i,%!}.82. 
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Avien also reported losses on its federal returns tor fiscal 
1969 and 1970 of $1(55,4117.60 and $337,177.85 respectively. 

In urging the validity of its claim despite Avien s losses, 
the City contends, in effect, that the carryforward and 
carryback loss provisions ot the City’s Administrative Code 
require a taxpayer to use as an offset against income only 
the identical loss he has used as an offset on the federal 
return. The City further contends that if other provisions 
of the City’s tax law prohibit the use of that loss for City 
tax purposes, the taxpayer may not substitute as a deduc¬ 
tion a loss from a different year. 

The bankruptcy judge concluded that, in the absence of 
express legislative history to the contrary, die implicit leg¬ 
islative intent in adopting a carryforward and carryback 
loss provision, i.e., to allow an averaging of income over 
a number of years, would best he effectuated by not bind¬ 
ing a taxpayer to the loss used on his federal return if that 
loss did not qualify for City tax purposes. This court 
agrees. 

I. 

The City’s tax on corporate net income is imposed under 
Title U of Chapter 46 of the New York City Administra¬ 
tive Code §2.0(8), effective January 1, 1966, which provides 
in pertinent part: 

“‘Entire net income’ means net income from all sources 
which shall be the same as the taxpayer’s federal tax¬ 
able income . . . .” 

Subdivision (f) of §2.0(8) provides in part: 

“A net operating loss deduction shall be allowed which 
shall be the same as the net operating loss deduction 
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allowed under section one hundred seventy-two ol the 
internal revenue code or which would have been al¬ 
lowed if the taxpayer had not made an election under 
subchapter s of chapter one of the internal revenue 
code, except that ...(-) such deductions shall not 
include any net operating loss sustained during any 
taxable y r ear in which the taxpayer was not subject to 
the tax imposed by this part, and (.'>) such deduction 
shall not exceed the deduction for the taxable year 
allowable under section one hundred seventy-two of the 
internal revenue code . . . .” 

The City’s position is that a city taxpayer, pursuant to 
§2.0(8), m ust report taxable income for < 'itv tax purposes 
which is “the same as” the taxable income reported for fed¬ 
eral tax purposes. The latter is determined in accordance 
with §63(a) of the Internal Revenue Code of 1954 (“the 
Code”), which provides in part: 

‘“[Tjaxable income’ means gross income, minus the de¬ 
ductions allowed by this chapter . . . ” 


One of the allowed deductions is that provided tor in §172 
of the Code. 2 The City, therefore, would have the court 

■ Section 172 of the Code provides in part: 

“(a) Deduction allowed. There shall be allowed as a deduc¬ 
tion for the taxable year an amount equal to the aggregate 
of (1) the net operating loss carryovers to such year, plus 
(2) the net operating loss carrybacks to such year. 1* or pur¬ 
poses of this subtitle, the term ‘net operating loss deduction’ 
means the deduction allowed by this subsection. 

“(b) Net operating loss carrybacks and carryovers.— 

“(1) Years to which loss may be carried.— 
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conclude that the same carryover loss used as an offset for 
federal tax purposes must be used as an offset for City tax 
purposes, so that taxable income for City tax purposes will 
be “the same as” taxable income for federal tax purposes in 
both final amount and identity of component deductions. 

The City further contends that under §17:1 a taxpayer 
must first apply the earliest loss as a carryforward before 
other losses may be used. 

Applying the foregoing contentions here, the City’s posi¬ 
tion is that in computing Avien’s 19l>K taxable income for 
federal tax purposes, the 19(53 loss must be applied first 
and since that loss is sufficient to completely offset 1908 
income, no other loss year, i.e., 1905, 1900, 1909 or 1970, 
need be used. For City tax purposes, however, the 1903 loss 
is disqualified under $2.0(8)(f)(2) because the general cor- 

“(A) (i) Except as provided in clause (ii) and in sub- 
paragraph (D), a net operating loss for any taxable year 
ending after December 31, 1957, shall be a net operating 
loss carryback to each of the 3 taxable years preceding 
the taxable year of such loss. 

• * # « * 

"(B) Except as provided in subparagraphs (C) and 
(D), a net operating loss for any taxable year ending 
after December 31, 1955, shall be a net operating loss 
carryover to each of the 5 taxable years following the 
taxable year of such loss. 

• * # * • 

“(2) Amount of carrybacks and carryovers.—Except as 
provided in subsections (i) and (j), the entire amount of 
the net operating loss for any taxable year (hereinafter in 
this section referred to as the ‘loss year’) shall be carried 
to the earliest of the taxable years to which (by reason of 
paragraph (1 >) such loss may be carried. The portion of 
such loss which shall he carried to each of the other tax¬ 
able years shall be the excess, if any, of the amount of such 
loss over the sum of the taxable income for each of the prior 
taxable years to which such loss may be carried.” 
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poration tax was not effective until .January 1, 19GG. The 
City therefore concludes that Avien lias taxable income lor 
fiscal 19G8 for City tax purposes, with no eligible loss deduc¬ 
tions to offset it. 

Avien concedes that its 19GJ, 19G;> and pre-January 1, 
19Gb, losses are ineligible as carryforwards tor City tax 
purposes. Avien maintains, however, that it should be per¬ 
mitted to offset against 19GS income, for City tax purposes, 
its post-January 1, 19GG losses as a carryforward, as well as 
19G9 and 1970 losses as carrybacks. 

Concededly, the legislature could, if it so desired, deny 
a City taxpayer the benefit of a carryover or carryback loss 
deduction unless the loss sought to be used as a deduction 
from City income was the identical loss used as a deduction 
from federal income. The question here is whether the 
legislature so intended. 

Both sides concede the absence of clarifying legislative 
history relating to §2.0(8) of the City tax law. The City 
argues that the xplieit language “the same as” must be 
construed to mean that a taxpayer’s City return is to be 
identical with his federal return. Otherwise, it argues, 
there is nothing to prevent a taxpayer from using a differ¬ 
ent method of depreciation on his City return. The City- 
sees further support for its position in the specific devia¬ 
tion permitted by the City- tax law in the case ot a subchap¬ 
ter S corporation and the absence ot any specific provision 
permitting substitution of other carryforward and carry¬ 
back losses when those used in computing federal taxable 
income are ineligible fo. - City tax purposes. 
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On the broad question of legislative intent, th° City 
points out that the basis of the City tax is conformity with 
the federal tax. Conformity is desirable, it argues, in that 
it enables the City to conduct "desk audits," leaving the 
bulk of the field auditing to tin* federal government, which 
is better equipped to conduct large scale audits. \\ ithout 
such conformity in the instant case, for example, the City 
would be required to undertake extensive audits which 
would not otherwise be necessary. 'I his will happen, the 
City argues, because Avien’s only possible tax liability for 
federal tax purposes relates to income earned in fiscal 19fi8. 
Since that income is completely offset lor lederal tax pur¬ 
poses by 19(53 losses, the federal government has no reason 
to, and consequently will not. audit Avien s returns for 
19(5(5, 19(59 or 1970, the years in which the losses occurred 
which are now sought to be used to offset Avien’s 19(58 in¬ 
come for City tax purposes. 3 

However, convenient conformity may he tor administra¬ 
tion, in construing legislation the court is bound to give 
effect to its primary purpose, even if to do so the court must 
depart from a literal reading of the legislation. he Drug¬ 
store Etats Unis, Inc. v. New York State Hoard of Phar¬ 
macy, 33 X.Y.L’d 298, 352 X.Y.S.'Jd 188 (1973); Abood v. 
Hospital Ambulance Service, Inc., 30 X.Y.2d 295, 332 X.Y.S. 
2d 877 (1972); Hoyan v. ('Min, 18 X.Y.2d 330, 274 X.Y.S.2.1 
881 (19(5(5); Patterson v. Daystrom Corporation, 17 X.Y.2d 
39, 2(58 X.Y.S.2d 1 (1900). Manifestly, the intention of the 
legislature in providing for carryforward and carryback 
loss deductions \ as to permit a City taxpayer to pay tax on 
an amount which more accurately reflects his true economic 


1 Appellant’s Brief at 20-21. 
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gain over a period of years. Such a provision might, pie- 
sumably, be a factor in inducing a corporation to relocate 
or remain in the City. 

To adopt the City’s construction of ; 2.0(8) would under¬ 
mine this legislative intent. I his is exemplified b\ A\ ien s 
situation here. Avien’s true City income after January 1, 
1966 consists of both losses and profits, a situation clearly 
within the purview of the carryforward and carryback loss 
provisions of the City tax law. N et, according to the C ity, 
despite post-1966 losses, Avion must, nonetheless, pay City 
tax on its 196S income because for federal tax purposes it 
used pre-January 1, 1966 losses. 4 

Rather, it seems clear the legislature intended that a City 
taxpayer should lx* given the same typo of benefit allowed 
federal taxpayers, i.e., an averaging of income over a pe¬ 
riod of years during which the tax was in effect. I he refer¬ 
ence in §2.0(8) to §172 of the Code is for general guidance 
and is not so inflexible as to require a non-intended result. 

The court does agree with the City that the computation 
of City taxable income requires, at least initially, the m ot 
the figures re ported on the federal return. I Inis, it a par¬ 
ticular method of depreciation is employed in tin* calcula¬ 
tion of federal taxable income, that same method (and con¬ 
sequently tin* same figure) must be used in computing ( ity 

' Similarly, a corporation which at present is located out of the 
Citv and has incurred an operating loss in its last fiscal year would, 
if it also sustained a loss in its first year in the City, risks having 
to pay City tax on income earned in its second fiscal year in the 
City because it would !i„"e to use the pre-City loss as an offset 
on its federal return and consequently, according to the ( ity, 
also on its Citv return. This situation would certainly act as a 
disincentive to a corporation com cm plating a move to the t'ity 
and could hardly have been intended by the drafters of the City 
tax law. 
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taxable income. Similarly, the same loss figures reported 
on the federal return must be reported on the City return, 
no variances other than those specifically provided for in 
1146-2.0(8)(a)-(i) are permitted. 

The mere fact, however, that the reported figures must 
he the same does not ipso facto mandate that their applica¬ 
tion he the same. Section 2.0(8)(f) reads, “A net operating 
loss deu shall he allowed which shall he the same as 

the net .ting loss deduction allowed under section one 
hundred seventy-two . . . (Emphasis supplied.) If for 
some reason a taxpayer chose not to apply a reported loss 
from a qualifying year as a deduction on his federal re¬ 
turn there is no reason why he would not he permitted to 
apply a different loss from another qualifying year as a 
deduction under §li2. Brandon v. United States, 204 h. 
Supp. !>12 (X.l). (ia. 1962); centra, Rev. Ruling 218, 53-2 
Cum. Hull. 176. Consequently, Avien’s post-January 1, 1066 
and I960 and 1070 losses are losses which are "allowed” 
under §172 and consequently may he used as deductions 
against City income under §2.0(8)(f). r ’ If the legislature 
had intended the strange result urged by the City, it would 
have used the phrase "actually taken under section 172” 
instead of the phrase "allowed under section one hundred 
seventy-two”, which it did use. 

Furthermore, if m fact §2.0(8) means that the identical 
loss used on the federal return must he used on the City 
return, the language of §2.0(8)(f)(3), i.e., "such deduction 
shall not exceed the deduction for the taxable year allow’- 

■ During oral argument the City indicated tha* it would not 
even permit Avion to amend its 96K federal return to waive 
1963, 1965 and pre-January 1, 1966 los es and substitute therefor 
post-January 1, 1966, 1969* and 1970 • .--es. 



7 
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able under .-‘ction one hundred seventy-two . . . , would 
be superfluous. If the identical loss must be used, obviously 
it could not be greater than itself. 

The City’s reliance on the subchapter S exception of 
§2.0(8) (f), as supportive of the proposition that the only 
intended deviations troin reported federal income are those 
specifically enumerated, is misplaced. I nder 26 l .S.C. 
§1373, taxable income of a subchapter S corporation is cal¬ 
culated without regard to §172 deductions. 1 he obvious 
reason for that is that net income or loss of those cor¬ 
porations is immediately passed through to the stockhold¬ 
ers and appears on their individual returns. There are, 
therefore, no corporate losses to be carried to ward or back. 
The correlative provision of the federal carryforward and 
carryback loss section, §172(h), similarly provides that sub¬ 
chapter S losses are to be disregarded for tin* purpose of 
that section. If, therefore, §2.0(8) (f) did not specifically 
provide for the subchapter S exception, a subchapter S 
corporation would not be entitled to carryback or carry¬ 
forward losses on the City return since such losses are 
specifically rot “allowed under section one hundred seventy- 
two.” As indicated above, post-January 1, 1066 losses are 
allowed under §172 even ii there are sufficient pre-January 
1, 1* 166 losses and there is therefore no need for a specific 
exception to that effect in §2.0(8) (f). 

Nor will the legislature’s obvious intention to conform 
the City tax law to the federal law in order to facilitate 
the auditing procedure be frustrated by this holding. As 
presently constituted the City return (line !), schedule B) 
asks merely for a dollar figure representing the “New York 
Citv net operating loss deduction.” '1 lie return seeks no 
information as to the identity of the loss year or years 
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from which this figure is derived. Presumably if the City 
auditors want to know how a taxpayer arrived at the re¬ 
ported figure, they will request copies of the taxpayer's 
federal returns. A brief review of the losses reported on 
the applicable federal returns will reveal if the taxpayer is 
entitled to the loss deduction claimed on the City return.' 1 

Similarly, this holding does not interfere with the legis¬ 
lature's implicit desire that the initial burden of ascertain¬ 
ing th> accuracy of the reported losses remain on the fed¬ 
eral government. The City’s argument that the federal 
government has no incentive to audit years in which losses, 
which are not used as carrybacks, are reported strikes the 
court as disingenuous. Without auditing those years, the 
federal government does not know whether in fact the tax¬ 
payer properly has losses or profits for those years. 

Thus to adopt the construction urged by the City would 
do violence to a clear legislative intent to confer upon City 
taxpayers the benefit of an income averaging system while 
accomplishing no useful purpose with respect to the ad¬ 
ministration of the tax. 


n. 

As a secondary argument the City maintains that the 
burden of proving its entitlement to deductions for losses 
incurred in the periods of January 1. I960 to June 30, 1966 
and fiscal 1969 and 1970 is on Avien and that Avion did 
not satisfy that burden in the bankruptcy court. In that 


“Section 46-5.0(3) requires a City taxpayer to notify the City- 
taxing authority of any change made by federal taxing officials 
in the taxpayer’s federal return. 
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court Avion introduced into evidence copies o£ its 1969 and 
1<)70 federal tax returns. Additionally, Avien’s comptroller 
testified that a cursory examination of Avien’s books and 
records for fiscal 1966 revealed that $125,000 (with a 10- 
20% margin of error) of Avien’s total loss tor that year 
was incurred after January 1, 1966. The City's position is 
that in order to sustain its burden of proof, Avion was 
obliged to produce its books, records and supporting docu¬ 
ments relevant to the periods in question. Avien having 
failed to do so, the City urges that the findings of the 
bankruptcy judge expunging its claim for general corpo¬ 
ration tax should be reversed as clearly erroneous. 

While the burden of proof with respect to deductions 
claimed is normally on the taxpayer, Administrative Code, 
City of New York §1146-70.0(5); People ex rel. Kohlmand 
Co. v. Law, 239 N.Y. 346 (1925), that is not the case in 
bankruptcy proceedings where the burden of establishing 
its claim rests on the government, hi re Gorgeous Blouse 
Co., Inc., 106 F. Kupp. 465 (S.D.N.Y. 1952). The govern¬ 
ment is aided, however, by a strong presumption which 
arises in its favor by the filing of a sworn proof of claim; 
a prim a facie case is established and the burden ot going 
forward with rebutting evidence is on the debtor. In re 
Garfield Bay d' Stationery Co., Inc., 42 F. Supp. 708, 710-11 
(S.D.N.Y. 1941); In re Bradley, 16 F.2d 301, 302 (S.D.N.Y. 
1926). See also Bankruptcy llule 301(b). The ultimate 
burden of persuasion remains on the government. In re 
Gorgeous Blouse Co., Inc., supra, 106 I*. Supp. at 465. 

Thus, the City here established its prima facie, case when 
it filed its sworn proof of claim. The question is whether 
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Avion suflicienth rebutted tin* presumption arising from 
that filing so as to shift the* burden of going forward back 
to the City. 

By its own admission, the City relies heavily, almost 
exclusively, on the figures reported on a taxpayer’s federal 
return, and their accuracy as guaranteed by federal audits, 
in computing the taxpayer’s City tax liability. It would 
thus seem manifestly unfair to hold that in a bankruptcy 
proceeding the debtor must offer more than the City nor¬ 
mally relies on itself. 

Moreover, if the City questioned the accuracy of the 
figures reported on the federal returns the burden of at 
least so indicating was on the City, particularly in view 
of the fact that the City itself audited Avien’s books and 
records for the periods in question. Avien’s comptroller 
testified in the bankruptcy court and could have been cross- 
examined as to the accuracy of the 19611 and 1970 federal 
returns. The City could not properly remain silent below 
and raise now for the first time an unsupported challenge 
to A\ien’s 1969 and 1970 federal returns. The rapid ad¬ 
ministration of debtor’s affairs would, indeed, be ill served 
by sanctioning such procedure. Consequently, the court 
holds that Avion sufficiently rebutted the City’s presump¬ 
tion by offering into evidence copies of its 1969 and 1970 
federal tax returns, which indicated losses of $165,427.60 
and $.'137,177.85. 7 


' Since the ltlti!) and 1970 losses are more than sufficent to offset 
Avien’s income of $282,598.52 it is not necessary to decide 
the sufficiency of the proof offered with respect to the portion 
of Avien’s 1906 loss occurring after January 1, 1966. 


I 
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Accordingly, the decision of the bankruptcy judge ex¬ 
punging tin* City’s claim lor general corporation tax is 
affirmed. 


SO ORDERED. 


Howard R. Xeaher 
U.b.D.J. 


Dated: Brooklyn, New York 
March 10,1975 
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EXITED STATES DISTRICT COURT 
Eastern District of New York 

In Proceedings for an An ingement Xo. 70-B-10S5 


In the Matter 

OF 

Amen, Inc., 

Debtor. 


Stipulation of Facts 

It is hkreijv stipclati.u by the attorneys for the respec¬ 
tive parties that the following are the undisputed facts 
in connection with the debtor’s motion to reduce Claim Xo. 
of the City of Xew York: 

I. ()n December 24. 1970 the debtor filed its petition for 
an arrangement under Chapter XI ot the Bankruptcy Act 


and thereafter was continued in 

the operation of its busi- 

ness. 

2. Debtor's respective 1 nited 

States Corporation Tax 

Returns showed taxable incomes 

(losses) as follows: 

Fiscal year ending 

Taxable income (lugs) 

dune HO, 1903 

$ (762,423.73) 

dune 27, 1905 . 

(136,87)6.34) 

duly 3, 1066 . 

(993,529.48) 

dune 30, 1968 

282,598.52 
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IS. Debtor’s City of New York General Corporation Tax 
Report for the Fiscal Year ending June 30, 19GS showed 
a net income of $286,969.82 before net operating loss. 
Debtor’s Federal Tax Return for the same tax year showed 
a net operating loss deduction ot $1,893,00.5.73 comprised 
of the following carry-forward losses: 


For year ending <5/30/03 . $742,(577.94 

For year ending (5/30/(53 . 156,856.34 

From year ended (5/30/6(5. 993,529.48 


4. On March 22, 1971, the City of New York (“City”) 
filed estimated Claim No. 105 in this proceeding for the 
amount of $2,530.00, computed as follows: 


Commercial Rent . $1,100.00 

General Corporation Tax. 1,100.00 

Withholding Tax . 330.00 


Total:. 2,530.00 


5. On May 26, 1961, The City filed first amended Claim 
No. 138 in this proceeding for the amount of $4,000.00, 


computed as follows: 

Commercial Rent. $1,100.00 

General Corporation Tax . 1,100.00 

Withholding Tax. 1,800.00 

Total:. 4,000.00 


(5. In June, 1973 the City audited debtor’s books and 
records from January, 19(56 through December 24, 1970 
with regard to the debtor’s tax liability to the ( itv ol 
New York. 













Debtor ’*■ Exhibit 1 in Evidence 


7. On August ‘JO, 1973 alter tin* completion of a field 
audit by the City the City filed a second amended Claim 
Xo. 195 in this proceeding in the amount ol $19,o67 16, 


computed as follows: 

Commercial Kent . $ 29.86 

General Corporation Tax. 17,789.32 

Withholding Tax . 1,747.98 

Total: . $19,5(17.16 


8. The portion of Claim Xo. 195 representing General 
Corporation Tax is for an amount which allegedly accrued 
in the fiscal year ending June JO. 1968 (together with in¬ 
terest and penalties of $2,018.50) as a result of the disallow¬ 
ance of the loss carry-1 orward. 

9. The debtor does not dispute its liability as set forth 
above for commercial rent, tax and withholding taxes. 

Dated: Xew York, Xew York 
December 18, 1973 

Lkvin & Wkintraub 

Attorneys for Debtor 

By: Elias Mann 
A Partner 

Norman Rkulich 

Corporation Counsel of the 
City of New York 

By: Murray Gingolk 

Assistant Corporation Counsel 
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